
 

 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

23rd October’ 2017 

 

TITLE APPEAL NO. 14/2016 

    Sri Rahindra Kumar Seal 

    Son of (L) Brajen Seal 

 R/o : Barika Chuburi, Rubber Bagan Bye Lane No.3  

  PO & PS-Tezpur 

 Mouza- Mahabhairab 

 Dist - Sonitpur, Assam 

-----  Appellant/Defendant 

    Sri Gadahdar Lahkar 

Son of (L) Jiban Chandra Lahkar 

  R/o : South Hazarapar, Tezpur 

  PO & PS –Tezpur 

  Mouza- Mahabhairab 

Dist - Sonitpur, Assam 

   -----  Respondent /Plaintiff  

       

    

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 31-08-2015 passed by the learned Munsiff No.1, Tezpur in Title 

Suit No. 90 of 2006, decreeing the suit of the respondent/plaintiff, came for 

final hearing on 04-09-2017. 
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Counsel for Appellant :  

Counsel for Respondent  :  

JUDGMENT 

(1) This appeal has been preferred against the Judgment and Decree 

dated 31-08-2015, passed by the learned Munsiff, No.1, Tezpur, in Title Suit 

No. 90 of 2006, whereby the plaintiff’s suit was decreed.   

 

Case Of The Plaintiff /Respondent: 

(2) The plaintiff / respondent has filed the suit for eviction of the 

defendant / appellant, recovery of khas possession, arrear rent, mesne profits. 

Case of the plaintiff is that he is the absolute owner of the schedule premises 

and land and defendant was his monthly tenant-at-will. The schedule property 

falls outside the jurisdiction of Tezpur Municipal Board and is under Ushapur 

Gaon Panchayat. On 31-12-2004 the defendant entered into a verbal tenancy 

agreement with the plaintiff and the monthly rent was fixed at Rs.1,200/- 

payable on  the last day of every English calendar month. It was also verbally 

agreed with the defendant that defendant will vacate the tenanted premises if 

he defaults in payment or if the landlord requires it for his own use and 

occupation or of any family members. The tenancy commenced from 01-01-

2005 at the monthly rent of Rs.1,200/-. However, the defendant failed to pay 

the rent from the beginning of the tenancy despite several attempts made by 

the plaintiff.  

 

(3) Thus, by his letter dated 31-05-2005 the plaintiff asked the defendant 

to vacate the tenanted premises within a month. On receipt of the letter, the 
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defendant again sought time upto 31-08-2005 for vacating the tenanted 

premises for payment of arrear rent. In good faith the plaintiff allowed. 

However, the defendant again failed to pay the arrear rent and neither 

vacated the tenanted premises as promised. Thus, the plaintiff again sent a 

letter dated 31-12-2005 to the defendant, however, the defendant did not pay 

heed. Finding no other way, the plaintiff sent an advocate’s notice on 24-06-

2006 through registered A/D asking for payment of arrear rent from the 

month of January, 05 to August, 06 @ Rs.1,200/-, in total Rs.19,200/- and 

also terminated the tenancy with the defendant with effect from 31-05-2006 

and directed to vacate the tenanted premises and to deliver the khas 

possession to the plaintiff. Though the defendant received the notice but he 

neither paid arrear rent nor vacated the tenanted premises. Hence, the 

present suit was filed. It was also prayed by the plaintiff-respondent that the 

schedule premises was also required for boanfide use and occupation of his 

son and son’s wife.   

 

Case Of The Defendant / Appellant:  

(4) The appellant / defendant filed written statement and challenged that 

the suit is not maintainable, that there is no cause of action as claimed, the 

suit is bad for non-joinder of wife of defendant and that the suit is barred by 

principle of estoppel, waiver and acquiescence. It was also claimed that the 

suit is bad for non-service of valid notice u/s 106 of Transfer of Property Act. 

The defendant denied that the plaintiff is absolute owner of the suit premises 

and also claimed that there is no relation of landlord – tenant between him 

and the plaintiff. He also denied that any verbal tenancy agreement was 
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entered into between them. The defendant claimed that the suit premises was 

purchased by his wife from its owner the proforma defendant Smt. Dipti Dey 

for a consideration of Rs.5,05,000/- with delivery of possession thereof. The 

defendant’s wife got her name mutated in respect of the suit land and 

premises on 18-12-2004 and they have been living there since then. They 

knew the plaintiff as he was their previous landlord and therefore he used to 

visit them in their new house. As the defendant was working at Bomdila, 

defendant’s wife requested the plaintiff to get the required electricity 

connection in respect of the suit house. On 27-12-2004 the plaintiff came to 

the suit house and made her sign on some blank stamp papers and forms for 

the purpose of submitting the same with the ASEB office for obtaining 

electricity connection. Trusting the plaintiff, the defendant’s wife signed those 

blank papers and forms. The plaintiff took the registered sale deed and receipt 

of the Sub-Registry office from the possession of the defendant’s wife on the 

pretext that it was required for obtaining the said electricity connection. In the 

subsequent months, the defendant’s wife kept on asking about the electrical 

connection and the registered sale deed and receipts, but the plaintiff kept on 

assuring that work is in progress and it is with the ASEB office.  

 

(5) On  24-04-2006, defendant’s wife came to know from a neighbor that 

the plaintiff has become owner of the suit premises by right of purchase. She 

immediately informed the defendant about the same and after enquiry on 22-

05-2006 managed to obtain certified copy of sale deed No. 2303/04 dated 29-

12-2004. The defendant claimed that the sale deed was executed and 

registered in respect of the properties fraudulently and by placing some other 
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lady in lieu of wife of defendant. The plaintiff has not acquired any right, title 

and interest in the suit property on the strength of these fraudulent sale deed 

and is void. It was also mentioned by defendant that defendant’s wife has 

filed a counter civil suit TS No.59/06 against the plaintiff and his wife for 

declaration of the registered sale deed No.2393/04 dated 29-12-2004 as null, 

void, fraudulent, inoperative and non-existent and inoperative in law with 

consequential relief of cancellation thereof and declaration of the purported 

mutation entry dated 14-01-2005 as illegal, null and void with consequential 

relief of cancellation thereof and for permanent injunction. All the claims made 

by the plaintiff in the plaintiff has been denied by the defendant. Hence, it 

was prayed that the suit be dismissed with compensatory cost payable to the 

defendant.   

 

(6) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

1. Whether there is any cause of action for the suit? 

2. Whether there is landlord-tenant relationship between the 

plaintiff and defendant? If so whether the plaintiff has 

terminated the tenancy?  

3. Whether the suit is bad for non-joinder of necessary party?  

4. Whether the suit is bad for non-service of valid notice under 

106 of Transfer of Property Act?  

5. Whether the defendant is defaulter in payment of rent and suit 

house is bonafide required by plaintiff?  

6. Whether the plaintiff is entitled to the decree as prayed for?  
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7. To what other relief the parties are entitled to?  

 

(7)  The plaintiff side adduced the evidence of 4 witnesses including 

plaintiff himself and exhibited certain documents in support of its case. 

Defendant has submitted evidence of 4 defendant witnesses and exhibited 

documents in support of his case. After hearing both the sides and going 

through the materials available on the record, the ld. Munsiff decreed the suit 

of the respondent/ plaintiff. Being aggrieved with the Judgment and decree 

passed by the trial court the appellant/ defendant preferred this appeal.  

 

Grounds For Appeal: 

(8) The appellant/defendant pleaded that Ld. Trial Court erred in fact and 

law at time of passing the impugned judgment and decree & did not apply her 

mind judiciously. All the discussion made by the Ld. Munsiff No.1 while 

discussing the issue No.1 and 2 are wrong and not correctly discussed as 

without discussing the evidence of the appellant/defendant regarding the 

Issue Nos.2 was decided. While deciding issue Nos. 3 and 4 learned Munsiff 

failed to consider the facts and evidence of Title Suit No.59/2006. The wife of 

the appellant / defendant Smt. Jaya Seal was the necessary party in the suit. 

Ld. Munsiff also failed to consider that the notice u/s 106 of Transfer of 

Property Act was not served on the defendant. That the ld. Munsiff erred in 

Issue No.5 when it was held that the defendant is a defaulter in payment of 

rent. The ld. Munsiff failed to appreciate the evidence and exhibited 

documents of both T.S no. 90/2006 and T.S no.59/2006. The ld. Munsiff also 

erred in law and facts while deciding Issues Nos. 6 and 7. Hence, it was 
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prayed that the judgment and decree passed in the suit is liable to be set 

aside, reversed and remand the same for fresh trial to the ld. Court of Munsiff.   

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

1) I have heard both sides and also have gone through the pleadings and 

the evidence on record. It appears that the appellant is aggrieved by the 

decision of Ld. Munsiff in all the Issues. It is also seen that this case is closely 

related to T.S. No.59/2006, against which decision the present appellant/ 

defendant had filed appeal, same being T.A. No.15/2016. Perusal of the 

decision of ld. Trial Court in this impugned judgment (judgment in 

T.S.No.90/2006) is highly dependent on the decision in T.S.No.59/2006 as the 

appellant/ defendant had instituted T.S.No.59/2006 claiming that the sale 

deed vide which the respondent of this appeal had purchased the property is 

null and void. This Appellate Court while going through T.A. No.15/2016 

deemed it fit to remand the matter back to Trial Court for obtaining Expert 

Opinion on the disputed signatures and thumb impressions. Hence, I am of 

the considered opinion that for proper adjudication it is essential to remand 

back this case too for decision on the new circumstances.  Hence, the case is 

remanded back to the Trial Court for rendering fresh judgment in the suit 

keeping in view the pending cross-suit. The appeal is accordingly disposed of. 

 

 

Send a copy of this judgment along with the LCR to the learned Trial Court. 
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Given under my hand & seal of the Court on the 23rd October’ 2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

 

Dictation taken and transcribed be me : 

        

 

(J. K Muru) 

Steno.      

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 


